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Srom Sudivtdualistic Mights 
to Legal Status as Countrymen 


I +» Surmounting Individualistic Rights 


The primacy of society over the state, which determined the traditional 
constitutional system, was established through institutions, ideas and concepts 
that served to ensure that the individual's legal sphere was inviolable vis-a-vis 
state authority. This task was fulfilled above all by individualistic rights, i.e. the 
subjective public rights of the individual, which constitutionally guaranteed him a 
personal, irrevocable sphere of freedom vis-a-vis state authority. The whole system 
of subjective public rights of the individual against the state, which governed 
public legal life, originated from these basic individualistic rights. The countless 
individual subjective rights of administrative life were derived by deduction from 
the constitutionally guaranteed individualistic freedoms. 


The close connection between the constitution and the administration was 
particularly evident in this concept of subjective public rights. The private 
freedom of the individual, which the individualistic rights served, could only be 
fully realized when it was possible to transfer the right to freedom from the 
constitutional framework to the administrative sphere. In this sense, Otto Mayer is 
correct when he states that personal freedom is based on administrative law even 
more than on the constitution. "The constitutional state is the state of well- 
ordered administrative law.”! But this statement does not change the fact that the 
subjective public rights of administrative life have their spiritual and political 
origin in individualistic rights. Thus, individualistic rights are the core of the 
entire liberal legal system. 


During the Weimar constitutional struggles, there was no lack of attempts to free 
individualistic rights from this purely negative character and to develop them into 
constructive elements of the political order. This was achieved above all through 
the distinction proposed by Carl Schmitt between rights of freedom, and 
institutional guarantees.2 Rights of freedom were understood to be the classical 
individualistic rights, ie. the rights of the individual to freedom from state 


1Q. Mayer, Deutsches Verwaltungsrecht (German Administrative Law). 3rd ed. 1924. Vol. 1. p. 13. note 2. p. 58. 


2 Carl Schmitt, Freiheitsrechte und institutionelle Garantien der Reichsverfassung (Liberties and Institutional Guarantees of the Imperial 
Constitution). 1931. 


coercion, which are in principle unlimited and only exceptionally subject to state 
intervention. The basic forms of private law laid down in the constitution, namely 
property, marriage and inheritance law, were regarded as _ institutional? 
guarantees. Finally, the guarantees contained in the constitution in favour of 
certain public organizations and bodies were referred to as_institutional* 
guarantees; above all the guarantees of the civil service, municipalities and 
religious societies belonged here. 


However, this distinction alone could not lead to an overcoming of liberal 
individualistic rights. For not only the individualistic rights of freedom, but also 
the guaranteed institutes and institutions of the Weimar Constitution were liberal 
in their content; property, marriage and inheritance law were just as liberal in 
their meaning and substance at the time as the civil service, the municipalities, 
and the religious societies of the time. Even occasional social concessions and 
reservations in the constitutional text could not change the liberal substance of 
the entire catalog of individualistic rights in all its institutions. It would have 
taken a real internal "change in the meaning of basic rights" and their 
reorganization as "basic forms of public order" to unhinge the liberal Weimar 
Constitution from the guarantees of the second part of the constitution.5 However, 
attempts in this direction remained without resounding success. 


Only the political breakthrough of the volkisch worldview was really able to 
overcome the notion of liberal individualistic rights. In particular, the individual's 
rights of freedom vis-a-vis state authority had to disappear; they are not 
compatible with the principle of the volkisch Reich. There is no personal, pre-state 
and extra-state freedom of the individual that is to be respected by the state. The 
isolated individual has been replaced by the countryman, who is integrated into 
the community as a member, who is embraced by the totality of the political folk 
and included in its overall activity. There can no longer be a private sphere free of 
the state that would be inviolable and sacred to the political entity. The 
constitution of the volkisch Reich is therefore not based on a system of innate and 


3 Institution (noun) : a custom, practice, relationship, or behavioural pattern of importance in the life of a community or society. 
4 Institution (noun) : an established organization or corporation (such as a bank or university) especially of a public character. 


5 Vgl. E.R. Huber, Bedeutungswandel der Grundrechte (Change in the Meaning of Basic Rights). AOR. N. F. 23 (1932) p. 79 ff. 


inalienable rights of the individual. Now, as is well known, the most important 
liberties of the Weimar Constitution were suspended by the decree of the Reich 
President of February 28, 1933. 


However, the impact of the National Socialist revolution on the Weimar system of 
individualistic rights is not limited to the "suspension", as this would only ever 
mean the temporary suspension of civil liberties during an exceptional emergency. 
The Reich Court, however, took the view that these individualistic rights were not 
totally suspended, but only temporarily suspended.® In reality, the civil liberties of 
the Weimar Constitution were not only temporarily suspended, but were 
permanently abolished as constitutional elements because they were incompatible 
with the principles of the volkisch worldview. Restrictions on personal activity, the 
expression of opinion, the life of associations and assemblies, and on property are 
therefore not only permissible within the framework of the decree of February 28, 
1933, and in particular not only to ward off communist acts of violence 
endangering the state. Rather, such restrictions on individual members of the 
community are permissible as a defence against abuse, which is necessary in order 
to maintain and develop the community and to secure its necessities of life. 


The institutional? guarantees of the Weimar Constitution, i.e. above all the 
guarantees of marriage, property and inheritance rights, were, as already 
mentioned, filled with a liberal spirit. Marriage was regarded by the state as a 
social institution in which religious ties had been preserved only to a certain 
extent. In the sense of our civil law, property was a free right of disposal over an 
object. The right of inheritance had become an almost completely arbitrary right 
of disposal over the inheritance due to the freedom of testation, which was only 
marginally mitigated. Thus, the constitutionally established and protected core 
institutions of the old private law system were clearly liberal in substance. The 
"social reservations" under which the constitutional text had placed them (for 
example in Article 153 Paragraph 3) were regarded as non-binding and legally 
meaningless proclamations. This liberal and only socially veneered content makes 
it impossible to incorporate the Weimar institutional guarantees into the volkisch 
constitution. 


6|n the decision RGZ. 145. p. 373. 


Instead, the basic concepts of volkisch law developed everywhere in marked 
contrast to the Weimar guarantees. Marriage is transformed from a social, church- 
sanctioned institution into a primordial cell of national life. Property is 
transformed from an individualistic right of disposal into a responsible, bound 
authority. The owner is obliged to serve the community and can be called to 
account if he does not fulfill his responsibility. The inheritance, however, belongs 
to the family; therefore, the freedom to make a will must be an exception, while 
inheritance within the family must be the rule. The new Reich inheritance law has 
implemented this idea for the particularly important rural law with sharp 
consistency. In all these questions, the liberal institutional guarantees of the 
Weimar Constitution were negated in the development of the volkisch order. An 
entire century of constitutional development, in which these liberal institutions 
were considered "sacred and inviolable", was rejected. 


Finally, the institutional guarantees of the Weimar Constitution also have no 
place in the new volkisch order. For even if these institutional guarantees were not 
guarantees in favour of individuals, but safeguards for organizations and 
corporations, this does not change the fact that they granted "freedom from the 
state.” Certain organizational institutions and certain autonomous bodies were 
protected against the intervention of political power. Even if they were not 
guaranteed all the individual rights they had acquired, they were nevertheless 
protected "as such", i.e. in their legal foundations, against state intervention. This 
opposition to the state was the defining characteristic of the institutional 
guarantee. This decisive trait explains why the institutional guarantee of the 
Weimar Constitution became the constitutional basis for the disastrous pluralism 
in which groups, associations and individual institutions formed themselves 
against the state, rendering it powerless, destroying it and robbing it of its 
unifying power. The appeal against the abuse of such constitutional autonomies 
went unheard. 


In the volkisch Reich there can no longer be such autonomous bodies and 
autocratic organizations secured against political power. The externalization of 
certain areas of life from the overall political process and the autonomy of 
corporate associations vis-a-vis the state, which was the essence of the 
institutional guarantee, contradicted the volkisch worldview. It cannot be the 


purpose of the volkisch constitution to protect the civil service as an institution or 
the municipalities as autonomous bodies against the state, as is done through 
institutional guarantees. Rather, the constitution can have the sole aim of 
mobilizing all individual orders and all institutions for the Reich and putting them 


to use. 


Liberties and institutional guarantees fall away in the volkisch constitution. The 
deeper reason for this is that in a volkisch constitution the principle of "guarantee" 
has been overcome altogether. The liberal constitution was by its very nature a 
"guarantee"; it was a system of safeguards and guarantees against state power. 
The volkisch constitution does not have this guarantee function; on the contrary, it 
is intended to increase the effectiveness and impact of political power. It is not 
intended to protect individuals and groups against the whole, but rather to serve 
the unity and wholeness of the folk against all individualistic and group-based 
disintegrations. The individualistic rights system of the Weimar Constitution 
contributed to the internal dissolution of the state and the development of a 
pluralistic system of autonomous institutions. The volkisch constitution overcomes 
the legal institutions of dissolution and pluralism and creates the order of life of 
the volkisch Reich on new ground. 


II » Legal Status as Countrymen 


Even if liberties and institutional guarantees have no place in a volkisch 
constitution, this does not mean that the constitution could be limited to the 
technical organization of the state as in the old days. For a volkisch constitution, 
the organization as such can never be decisive, but it depends on the order of the 
folk community, which leads its real life in certain forms and institutions. The 
natural order of volkisch community life is the constitution; the totality of living 
community relations is decisive for the structure and essence of the constitution. 
Not only the immediate "political" life (in the narrower sense) and its orders are 
to be considered. No less important are the orders of economic life and cultural 
life, which are also part of the constitutional structure of a folk. All the basic 
institutions of folk community life are components of the constitution. 


As we have seen, the concept of subjective public rights was decisive for the social 
structure of the liberal state. The volkisch order of life overcomes this core 
concept of liberal society. But it does not leave a desolate field of ruins in place of 
the destroyed old core. The creative power of an ideological-political revolution 
means that it not only destroys old institutions and ideas, but that it is also able to 
develop new forms and concepts in the place of the dead. Thus, in constitutional 
science, nothing decisive is gained when "subjective rights" are defeated with 
astute arguments. Rather, victory has only really been achieved when the new 
orders of volkisch life have been successfully developed to replace the views and 
concepts that have been overcome. One of these core concepts of the new order is 
the duty-bound, member-based legal status of the countryman in the community. 


Overcoming "subjective rights", which is one of the tasks of a new way of thinking 
about law, is only possible if the membership position of the individual in the 
community finds the legal expression it deserves. Karl Larenz has aptly described 
this membership of the individual in the community.” Every countryman, as a 
member of the folk, has a specific position in the wider or narrower community in 
which he lives and works. In the living order in which he stands, he is not a 
subject, not an object in a pure order of command. He is not a mere point of 
reference for state burdens or state welfare, i.e. an obligated servant, taxpayer, 
welfare recipient and the like. Rather, he is a living member of the order, in which 
he receives the scope of action that he deserves according to his abilities and 
strengths, his willingness to work and his achievements. The members of social 
and class communities are also first and foremost members of the folk and only 
then of a class; otherwise the folk community would disintegrate into a 
multiplicity, and in the place of legal unity a pluralism of social classes would 
spread. 


The position of the countryman is a position "in law", whereby law is not 
understood to be an abstract system of norms, but the living order of the 
community. If this membership position is referred to as "legal status" for the sake 


of its legal content, it should not be conflated with legal statuses such as 


7Vgl. K. Larenz, Rechtsperson und subjektives Recht; Grundfragen der neuen Rechtswissenschaft (Legal Person and Subjective Rights; 
Basic Questions of the New Jurisprudence). 1935. p. 225 ff. - Vgl. K. Larenz, Gemeinschaft und Rechtsstellung; Deutsche 
Rechtswissenschaft (Community and Legal Status; German Jurisprudence). 1936. p. 31 ff. 


belonging to a “constitutional state” or “civic national community”, which are 
based on a dualism of law and concrete order. Rather, the concept of legal status 
means nothing other than the membership position that the countryman holds in 
the concrete order and thus in the law. The old law did not recognize this legal 
status of the countryman in the community. It only knew the lawlessness of the 
subject in the absolute state and the subjective rights of the individual in the 
liberal system. 


The new law has destroyed this absolutist-liberal antithesis; the subjective rights 
of the individual have been superseded, but we are not returning to the absolutist 
lawlessness of the subject. The concept of the legal status of the countryman 
enters as a new formation that is indispensable for the construction of the vélkisch 
order. This legal status of the countryman is always community-related and duty- 
bound. It is not established for the sake of the individual, but for the sake of the 
community, which is only alive, powerful and meaningful if each community 
member has the right sphere of activity within it. Without the concrete legal status 
of the countryman, there is no real community. 


The legal status is the membership position of the countryman in the living order. 
Obligations and entitlements arise as effects of this legal status for certain 
individual relationships. However, such obligations and entitlements are only 
emanations that emerge from the legal status and therefore never have 
independent significance. They can only be understood from the overall position 
and are therefore, like this, bound to the community and its specific order. In 
particular, all entitlements exist only as entitlements bound by duty; their use is 
always dependent on the holder fulfilling the duties that each entitlement also 
entails. It is not the individualistic concept of the citizen, but the participation of 
the countryman in the volkisch community that is expressed in the concept of this 
legal status. What is always essential to the legal status of a member is that it is 
not a mere legal relationship between individuals, but that it receives its meaning 
and direction, its essence and binding force from the community. 


The duties imposed on every holder of such a legal status follow from this 
relationship to the community. He is obliged to make use of his legal status in 
such a way as to ensure the healthy and beneficial coexistence of his fellow 


countrymen in the community. If he does not fulfill these obligations, he is guilty 
of abuse of his legal status; he is liable to the penalties provided for its violation. 
In serious cases, the legal status is forfeited. This forfeiture is a general 
phenomenon of the new order. The farmer can be removed from his position, the 
manager can be stripped of this status, the worker can lose his job, the editor can 
be removed from the list of professions, the member of the Reich Chamber of 
Culture can be excluded, the holder of a trade license can have his license 
withdrawn or be prohibited from further activity. Such a forfeiture is not an 
intervention from outside and above in a individualistically inviolable right, but is 
a consequence that is an essential result of the obligation that is inherent in the 
community-related legal status from the outset. 


The concept of the legal status of he countryman applies to all law; indeed, the 
unity of volkisch law is essentially based on the consistent meaning of this 
concept, which is constitutive for all orders and areas of life. In legal relations, in 
the family, in the estates, in the civil service, in the administration, in the 
constitution, the legal status of the countryman exists everywhere.? There is not 
only the legal status of the owner, the worker, the farmer, the tenant, the father of 
a family and the like, but also that of the licensee, the person obliged to perform 
labor service, the soldier, the civil servant, the citizen of the Reich. It would be 
quite absurd to understand these concrete membership positions with the old 
concept of subjective rights and to see in them an "epitome of subjective rights". 
Rather, they are community-related and duty-bound entitlements of the 
countryman, which gain their meaning and content from the concrete order in 
which the countryman stands. 


Within the framework of the political leadership system, there is also this legal 
status of the countryman, who as a citizen of the Reich has to fulfill special duties, 
but who is also granted "political rights". It is a mistake when it is occasionally 
claimed that the citizen of the Reich has no rights, only duties; there is no right to 
vote, only a duty to acclaim. There are, of course, no innate, inviolable political 


8 Vgl. E. R. Huber, Die Verwirkung der volksgendssischen Rechtsstellung im Verwaltungsrecht (The Forfeiture of the Legal Status as 
Countryman in Administrative Law). ZAKDR. 1937. p. 366 ff. 


9 Vgl. E. R. Huber, Die volksgendssische Rechtsstellung in der Verwaltung (Countryman Legal Status in the Administration). ZAKDR. 
1937. p. 323 ff. 


rights which the individual is entitled to for his own sake and which have the aim 
of restricting and limiting leadership. 


In every genuine political community the member has his legal status, which is 
given to him by the leader and which makes him a true follower. The entire public 
service is characterized by such legal positions: the soldier and the civil servant 
are not servants of an apparatus, but followers of a leader, to whom community- 
bound legal positions are assigned. If this "legal status" of the follower did not 
exist in the area of political leadership as it does in the other orders of life, we 
would have an extraordinary separation within the law that could not be bridged. 
The recognition of the legal status of countrymen as a common basic concept 
within the entire order is absolutely decisive for the unity of volkisch law. 


Not only are the legal positions of the political leadership order and the civil 
service important for the volkisch constitution, but the legal positions of the social 
classes and the life of the folk are also constitutionally significant. Just as the core 
institutions of the previous liberal private legal order (property, freedom of 
contract, freedom to make wills) were components of the liberal constitution, so 
the core positions of the volkisch order are components of the volkisch 
constitution. Family, property and employment are these cornerstones of the order 
of the folk community. There are, of course, other important legal positions 
without which the development of legal community life is not possible. But these 
legal positions form the actual skeleton around which the body of the new order 
of life is built. These legal positions, which form the basis of national life, receive 
their development, protection and support from the political power; in this sense 
they are protected by the constitution. But this constitutional protection is very 


different from the institutional guarantees of the Weimar period. 


There, it was essential to protect the institutions of the traditional private legal 
system against the state. Marriage, property and inheritance law were to be 
protected in their previous liberal form against political power, which was not 
sure whether it would give way to Marxist tendencies. So the institutional 
guarantees essentially meant that the liberal, individualistic private law system 
laid down in the Civil Code of 1900 was secured against Marxism by the 


constitution. The institutional guarantees were the ramparts of liberalism in the 
struggle between the worldviews vying for power in state and society. 


The protection afforded by the volkisch constitution to the core positions of the 
volkisch order has nothing to do with this old struggle between worldviews and 
parties. Rather, it is a matter of bringing the essential legal status as countrymen 
into a direct, living relationship with the binding laws of life of the folk and the 
Reich. For the sake of the service that legal statuses provide in building the overall 
order, it is necessary that they be secured and promoted by state resources. It is 
not a question here of the negative guarantee of private legal institutions 
detached from the state against political power. Rather, the fruitful development 
of our volkisch order is the goal when the legal positions of volkisch life receive 
the protection of the constitution. 
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